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WATE R continued from page 1

water storage projects that
are opposed to instream flow.
Freudenthal said these people
view instream flows as dam-
aging to the overall manage-
ment of water under a west-
ern water tights scheme.

“There is an interesting
contradiction in that,” Freu-
denthal said. “We contend,
with some vigor, that we are
a private property state. Yet if
my private property happens
to be in the form of a water
right, you are going to deprive
me of my ahility to use that
water right for instream flow
as a matter of law.”

Freudenthal  asserted,
“In fact, 1 think a more
proper interpretation is that
if it is my private property,
and I want to commit it for
instream flow, I should be
able to do that.”

Freudenthal said in
order to advance this “inter-
pretation” some aspects of
existing law will need to be
changed, including the five-
year abandonment statute.
Freudenthal did concede that
any changes still need to be
subject to the “no harm” pro-
vision in existing law.

“It's going to take us a
while to get there, but if you
can get some give on that
side, and 1 don’t consider it
so much give as a recogni-
tion of the true nature of the
private property right, Wyo-
ming ought to be able to seli
it to you, and if you buy it
you ought to be able to use
it however you want,” Freu-
denthal smd.

“To get theve, we ms

going to have to change a
couple of attitudes,” Freud-
enthal said, adding that there
is a need o “reframe this
debate™ about instrears flow
and water “in less a con-
text of one side wins and the
other side loses, to the notion
that if you do this properly,
ultimately there is a lot of

benefit for everybody.”

Freudenthal suggested
that there should be a legis-
lative provision that would
make instream flow a require-
ment for storage projects.

He continued: “The flip
side of that has to be that
you're going to have to be
willing to -allow a system
that recognizes the truly pri-
vate nature of a water right,
subject to the no harm provi-
sions, to allow people to say
look, to me this water is just
as important or valuable to
me flowing down a stream as
it is applied to my hay mead-
ows. We're not quite there,
But at some point we have to
actually adhere to the notion
of private property rights and
fet people do what they want
with them.

“Fhere are a couple of
impediments,” Freudenthal
said. “The fear in much of
the agricultural community
is that somehow this is going
t0 be the end of agriculture as
we know it. It’s fundamen-
tally not.

“It seems to me that the
evolution that is occurring in
some of the states around us
will eventually start to take
hold here. It hasn’t quite yet.
It 1s also a function of the
fact that agriculure trade
groups are no different than
Iawyer trade groups or any
other trade group, and that
wltimately it’s the more stri-
dent people who always end
up on the boards. ...

“We need to end up talk-
ing not to the strident mem-

bers- on - the -board"butote -

the more rank-and-file peo-
ple, because there s much
broader agreement in the
state about the unpertance of
riparian habitat and the sort
of notion that water matters
for purposes other than just
the application toward con-
sumption or industrial and
municipal purposes,” Freu-

denthal said. “That’s much
broader among the body pol-
itic than it is among the inter-
est groups.”

Responding to Freuden-
thal’s comments, one Trout
Unlimited member said, “You
get it about instream flow.”

That Wyoming's water
right is not “a right of use” of
the state’s water pursuant to
Wyoming’s permitting sys-
tera, but.instead the water is
private property to be bought
and sold on the open market,
isn’t new. |’s also not the first
time a member of the Freud-
enthal family has addressed
the issue.

In the late 1980s, a busi-
ness partership calied the
Resource Conservation Group,
headquartered  in  Golden,
Colo., proposed a business
deal in- which ranchers in
Wyoming, Colorado and Utah
would be paid not to imigate
their fields every third year, so
that downstream states could
use the water.

On the payroll as consul-
tants for the Resource Con-
servation Group were For-
mer governors Ed Herschler
of Wyoming, Utah’s Scott
Matheson of Utah, John Love
of Colorado and Anzona’s
Bruce Babbitt of Arizona, who
later became Interior Secretary
in the Clinton administration.
Also on the payroll were Her-
schler’s law partner and for-
mer Wyoming Attorney Gen-
eral Steve Freudenthal, Dave
Freudenthal’s brother.

When  the  project,
dubbed the Son of Galloway,
came before the Upper Col-
orado River Comunission,
it was met with opposition, %
The project failed when met
with concerns that down-
streamn states would manage
to gonvert the short-ferm use
of water intolong-term water
rights, and the possibility of
drying up agricultural lands
upstream, as well as forced
regulation of  upstream
water.
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