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Background: Surface water user brought action
against  groundwater users to  recover  for
interference with rights to creek water. The surface
water user alieged prior appropriation, conversion,
and trespass. The District Court, Morrill County,
Paul D. Empsen, J., dismissed complaint with
prejudice. Surface water user appealed.

Holdings: The Supreme Court, Connolly, J., held
that:

{1y surface water user had no claim based on prior
appropriation;

{2) surface water user had no claim for conversion
Of trespass,

{3) a groundwater uscr is not subject to liability for
interference with the use of water of another, unless
the withdrawal of the groundwater has a direct and
substantial effect upon a watercourse or lake and
unreasenably causes harm to a person entitled to the
use of its water;

(4) Ground Water Management and Protection Act
(GWMPA) does not show express or implied
abrogation of the common law,

(53 primary jurisdiciion doctring was inapplicabie;
and

(6) all well users in creek basin were not
indispensabie parties.
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Reversed and remanded.
West Headnotes
{1] Appeal and Error 30 €803(1)

30 Appeal and Eiror

30X VI Review
30X VHEF) Trial De Novo
30k&92 Trial De Novo
30k893 Cases Triable in  Appeliate
Court
30k893(1y k. In General. Most
Cited Cases

A district court’s graat of a2 motion o dismiss is
reviewed de novo.

[2] Pretrial Procedure 307A €624

307A Pretrial Procedure
37AIH Dismissal
307TAHB) Involuntary Dismissal
J0TAIIBY  Pleading, Defects In, in
General
307Ak623 Clear and Certain Nature of
Insufficiency
307Ak624 k. Availability of Relief
Under Any State of Facts Provable. Most Cited
Cases

Pretrial Procedure 307A €679

307A Pretrial Procedure
307AHI Dismissal
307AIKB) Involuntary Dismissal
307AHIBY Proceedings and Effect

307AKGTY k. Construction of
Pleadings. Most Cited Cases
Complaints should be liberally construed in the
plaintiff's faver and should not be dismissed for
failure 1o state a claim unless 1L appears beyond
doubt that the plaintiff can not prove any set of facts
in support of the claim that would entitle him or her
10 relief,
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{3] Pretrial Procedure 307A €55622

307A Pretrial Procedure
307AI Dismissal
307AHI(B) Involuntary Dismissal

307ALI(BM Pleading. Defects In, in

General
307Ak622 k. Insufficiency in General,

Most Cited Cases
A complaint should not be dismissed merely
because it does not state with precision all elements
that give rise to a legal basis for recovery.

{4] Pretrial Procedure 307A €622

307A Pretrial Procedure
307AIH Dismissal
307AHIB)Y Involuntary Dismissal

307AHIBM Pleading, Defects In, in

General
307Ak622 k. Insufficiency in General,

Most Cited Cases
Dismissal for failure tfo state claim should be
granted only in the unusual case in which a plaintiff
includes allegations that show on the face of the
complaint that there is some insuperable bar 1o
retief. Pleading Rule 12(b)(6).

[5] Waters and Water Courses 405 €115

405 Waters and Water Courses
403V Surface Waters
405k115 k. What Are Surface Waters. Most
Cited Cases
The term “surface water” encompasses all waters
found on the earth's surface.

{61 Waters and Water Courses 405 €133

403 Waters and Water Courses
405VT Appropriation and Prescription
405k133 k. Proceedings to  Effect and
Character and Elements of Appropriation in
Cieneral. Most Cited Cases

Waters and Water Courses 405 €140

405 Waters and Water Courses
405V Appropriation and Prescription
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405k 140 k. Priorities. Most Cited Cases
Under constitufional and  statutory  provisions,
streamflows are allocated by priesity In time: but
groundwater is governed by a commen-law sule of
reasonableness and the Ground Water Management
and Protection Act (GWMPA}S. Const. Art, 15, § 6;
Neb.Rev. St § 46-636.01 et seq. (2003).

[71 Waters and Water Courses 405 €140

405 Waters and Water Courses
4035V1 Appropriation and Prescription
405k 140 k. Priorities. Most Cited Cases
Surface water user with rights in streamflow had no
claim against groundwater users based on surface
water uset’'s prior appropriation; surface water
appropriations did not apply to groundwater.

{8] Waters and Water Courses 405 €133

405 Waters and Water Courses
405V1 Appropriation and Prescription

405k133 k. Proceedings to  Effect and
Character and  Elemems of  Appropriation i
General. Most Cited Cases
Statutory surface water appropriation rules do not
apply to conflicts between surface and groundwater
Users.

[91 Trover and Conversion 389 €24

389 Trover and Conversicn

3891 Acts Constituting Conversion and Liability
Therefor

3%9k4 k. Assertion of Ownership or Control

in General. Most Cited Cases
Tortious  “conversion” is  any distinet  act  of
dominion  wrongfully asserted over another's
property in denial of or inconsistent with that
person's rights.

[16] Waters and Water Courses 405 €&=127

405 Waters and Water Courses
405VI Appropriation and Prescription
405K127 k. Appropriation and Prescription in
General, Most Cited Cases
A right to appropriate surface waler 15 1ot an
ownership of property; instead, the water is viewed
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as a public want, and the appropriation is a right to
use the water.

[11] Waters and Water Courses 408 €=152(2)

4035 Waters and Water Courses
405V Appropriation and Prescription

405k152 Actions to Determine, Establish,

and Protect Rights
405k152(2) k. Rights of Action and

Defenses. Most Cited Cases
Surface water user could not state a claim against
groundwater users for conversion orf trespass; the
surface water user did not have a property interest
in its surface water appropriation and only had a
right to use it.

{12] Waters and Water Courses 4058 €101

405 Waters and Water Courses
405111 Subterrancan and Percolating Waters

405k101 k. Rights o Wells, Springs, and

Percolating Waters. Most Cited Cases

Under the “English rule” of water law, the “absolute

ownership rule,” a landowner has  absolute

ownership of the waters under his or her land and

can withdraw any quantity of water for any purpose

without liability, even though the result is to drain

water from beneath surrounding lands.

{13} Waters and Water Courses 405 €101

405 Waters and Water Courses
40511 Subterranean and Percolating Waters

405%101 k. Rights to Wells, Springs, and
Percolating Waters. Most Cited Cases
Under the “American rule” of water law, the owner
of the land is entitled to appropriate subterranean or
other waters accumulating on the land, but cannot
extract and appropriate them in excess of a
reasonable and beneficial use of land, especially i
the exercise of such use is injurious (o others.

(14} Waters and Waier Courses 405 €101

405 Waters and Water Courses
4G5HI Subterranean and Percolating Waters
405k101 k. Rights 10 Wells, Springs, and
Percolating Waters. Most Cited Cases
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Under the American rule of water law, the term ™
reasonable use” relates to the manner in which
water is used upon the appropriator's land; the
adjacent landowners’ interests are in issue only
when the appropriator uses water in excess of the
reasonable and beneficial use of it upon his or her
fand and that excess use is injurious to the adjacent
iandowner.

[15] Waters and Water Courses 405 €101

405 Waters and Water Courses
405111 Subterranean and Percolating Waters

405k101 k. Rights to Wells, Springs, and

Percolating Waters. Most Cited Cases

Under the American rule of water law, a person

who is deprived of surface water because of the use

of groundwater by a nearby landowner will recover

cnly when the water was not used for a beneficial

purpose on the ground water user’s land.

[16] Waters and Water Courses 405 €101

405 Waters and Water Courses
40511 Subterranean and Percolating Waters

405k 101 k. Rights o Wells, Springs, and
Percolating Waters. Most Cited Cases
The “correlative rights rule” of water law provides
that the rights of ali landowners over a common
aquifer are coequal or correlative and that one
cannot extract more than his or her share of the
water even for use on his or her own land if other's
rights are injured by the withdrawal.

[17] Waters and Water Courses 405 €101

405 Waters and Water Courses
405111 Subterranean and Percolating Waters
405ki0F k. Rights to Wells, Springs, and
Percolating Waters. Most Cited Cases

Waters and Water Courses 405 &=140

405 Waters and Water Courses
AG5V1 Appropriation and Prescription
403k 140 k. Priorities. Most Cited Cases
Under the “correlative rights rule”™ of water law, the
overlying landowners have no proprietary inferest in
the water under their ground. and each owner over a
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common pool has a correlative right 10 make a
beneficial use of the water on his or her land;
priority of use is irrelevant because, in times of
shortage, the common supply is apportioned among
the landowners based on their reasonable needs.

[181 Waters and Water Courses 465 €101

405 Waiers and Water Courses
405111 Subterranean and Percolating Waters
405%10t k. Rights to Wells, Springs, and
Percolating Waters. Most Cited Cases
Conflicts between users of hydrologically connected
surface water and groundwater are governed by
Restatement {Second} of Torts sections governing
when a proprietor of land or his grantee is subject to
liability for interference with the use of water by
ancther and listing factors for determination of the
reasonableness of a use of water. Restatement
{Second) of Torts §§ B50A, 858,

[191 Waters and Water Courses 405 €2101

405 Waters and Water Courses
40511 Subterranean and Percolating Waters
405101 k. Rights to Wells, Springs. and
Percolating Waters. Most Cited Cases
A proprietor of land or his or her grantee who
withdraws groundwater from the land and uses it for
a beneficial purpose is not subject to hability for
interference with the use of water of another, unless
the withdrawal of the groundwater has a direct and
substantial effect upon a watercourse or lake and
unreasonably causes harm to a person entitled to the
use of its water. Restatement (Second) of Torts §
858(1)(c).

[20] Waters and Water Courses 4035 €161

405 Waters and Water Courses
40511 Subterranean and Percolating Waters

405k101 k. Rights to Wells, Springs, and

Percolating Waters. Most Cited Cases

Whether a groundwater user has unreasonably

caused harm 10 a surface water user is decided on a

case-by-cage basis; In making the reasonableness

determination, the trial court has a valuable guide in

the Restatement of Torts st of factors for

determining reasonableness of a use of water. but
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should consider any factors it deems relevane since
the test is flexible. Resiatement (Second) of Torts §
BS0A.

{21] Waters and Water Courses 405 €&=126(3)

405 Waters and Water Courses
405V Surface Waters
4035k 122 Actions
405k 126 Proceedings and Review
405k126(3) k. Hearing, Determination,
and Retlief. Most Cited Cases
Courts  should be cautious when considering
remedies for interference with surface water,

{22] Pleading 302 €=233.1

302 Pleading
302VI Amended and Supplemental Pleadings
and Repleader
302k233 Leave of Court to Amend
302k233.1 k. In General. Most Cited Cases
Leave to amend should be granted liberally when
justice so requires.

[23] Waters and Water Courses 4035 €=107(3)

405 Waters and Water Courses
40511 Subterranean and Percolating Waters
403Kk 107 Actions
405k107(3y k. Proceedings and Relief.

Most Cited Cases
Surface water user was entitled to amend complaint
against groundwater users io state claim for directly
and  substantially  affecting  streamflow  and
unreasonably causing harm. Restatement (Second)
of Torts §§ 830A, 858,

[24]1 Waters and Water Courses 405 €101

45 Waters and Water Courses
40511 Subterranean and Percolating Waters

405k101 k. Rights 1o Wells, Springs, and

Percolating Walers. Most Cited Cases

The Ground Water Management and Protection Act

{GWMPA)Y does not show express or  bmplied

abrogation of the common faw and claim by surface

water user against groundwater user o recover for

concuct that directly and substaniiaily  affects a
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watercourse or lake and unreasonably causes harm
to a person entitted o the use of its waler.
Restatement  (Second) of Torts §§ 830A, 858
Neb.Rev.St. §§ 46-656.02. 46-656.05. 46-656.28
(2003).

{251 Constitutional Law 92 €542

92 Constitutional Law
92V1 Vested Righis
92k92 k. Constitutional  Guaranties  in
General. Most Cited Cases
The legislature is free to create and abolish rights as
long as no vested right is disturbed,

[26] Statutes 361 €239

361 Statutes
361V Construction and Operation
361 VI(B) Particular Classes of Statutes

361k239 k. Statutes in Derogation of
Common Right and Common Law. Most Cited
Cases
Statutes which change or take away a common-law
right must be strictly construed.

[27] Statutes 361 €222

361 Statutes
361VI Construction and Operation
361 VIHA) General Rules of Construction

361k222 k. Construction with Reference
te Common or Civil Law, Most Cited Cases
Any statutory construction restricting or abolishing
common-law rights should not be adopted, unless
the plain words of the statute compel such result,

[28] Waters and Water Courses 485 €133

4035 Waters and Water Courses
405V Appropriation and Prescription

405k133 k. Proceedings to  Effect and
Character  and  Elements of Appropriation  in
General, Most Cited Cases
Provision of the Ground Water Management and
Protection Act {GWMPA) permitting surface water
appropriators and ground water users 10 request
Natural Resources  District (NRIXY  action
concerning disputes arising out of hydrologically
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connected ground water does not provide a surface
water user with an administrative adjudication or
authorize the NRD or the Department of Natural
Resources (DNR) to remedy any past harm done o
a complaining party; the steps that the NRD and the
Department can take are only prospective.
Neb.Rev. St § 46-656.28 (2003).

[29] Administrative Law and Procedure 15AC=
228.1

15A Administrative Law and Procedure

I5AHI Judicial Remedies Prior to or Pending
Administrative Proceedings

15AKk228.1 k. Primary Jurisdiction. Most

Cited Cases
The “primary jurisdiction doctrine™  applies
whenever  enforcement of 4 claim, originally
cognizable in the courts, requires the resolution of
issues that have been placed within the special
competence  of an  administrative  body  in
accordance  with the purposes of a reguiatory
scheme.

[30] Administrative Law and Procedure 15AE=
228.1

15A Administrative Law and Procedure

15AHI Judicial Remedies Prior 10 or Pending
Administrative Proceedings

I5AKZ28.1 k. Primary Jurisdiction. Most

Cited Cases
Under the primary jurisdiction doctrine, whether the
purposes of the administrative act require that the
administrative agency should first pass on a
question depends on whether the question raises
policy issues that should bec considered by the
administrative agency in the interests of uniformity
and administrative expertise.

{31] Administrative Law and Procedure 15A€=
228.1

I5A Administrative Law and Procedure
FSATN Iudicial Remedies Prior 1o or Pending
Admmistrative Proceedings
[5AK228.1 k. Primary Jurisdiction. Most
Cited Cases
Application of the primary jurisdiction docirine
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does not excuse the court from deciding the issue;
instead, it delays the process pending referral of the
issues o the administrative body for its views.

[32] Administrative Law and Procedure 15A&
228.1

15A Administrative Law and Procedure

15SANT Judicial Remedies Prior to or Pending
Administrative Proceedings

15Ak228.1 k. Primary Jurisdiction. Most

Cited Cases
Under the primary jurisdiction doctrine, the
controverted question and the inquiry necessary for
its solution are the determining factors governing
referral of the issues to the administrative body for
HS Views,

{33] Administrative Law and Procedure ISAT
228.1

I5A Administrative Law and Procedure
ISAIIl Judicial Remedies Prior to or Pending
Administrative Proceedings
15Ak228.1 k. Primary Jurisdiction. Most
Cited Cases
The primary jurisdiction doctrine does not apply
when a pure guestion of law is at issue.

[34] Administrative Law and Procedure 15A€=
228.1

15A Administrative Law and Procedure

1SAHI Judicial Remedies Prior to or Pending
Administrative Proceedings

13Ak228.1 k. Primary Jurisdiction. Most

Cited Cases
Exercise of the primary jurisdiction doctrine is
inappropriate  in  actions seeking damages for
nwisance or other common-law tort actions,

[35] Waters and Water Courses 405 €133

4005 Waters and Water Courses
405VT Appropriation and Prescription
405k133 k. Proceedings fo  Effect  and
Character and  Elements of Appropriation  in
General, Most Cited Cases
Primary jurisdiction doctrine was inapphicable (o
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surface water user’s common-law claim  against
groundwater users and did not require referral to
Natural Resources Disirict (NRD), even if the issue
of appropriate remedy were before court; the
primary issae was a question of law as to whether a
common-law c¢laim had been stated, the NRDs
facked statutory authority to provide all forms of
relief prayed for in the complaint, and applving the
primary jurisdiction doctrine would allow for the
future possibility of up to twenty-three different
rules and remedies.

[36] Waters and Water Courses 405 €107(3)

405 Waters and Water Courses
4051I Subterranean and Percolating Waters
405k 107 Actions

405k107(3) k. Proceedings and Relief.
Most Cited Cases
All well users in creek basin were not indispensable
parties to surface water user's suif against
groundwater users to recover for directly and
substantially affecting streamflow and unreasonably
causing harm; thus, joinder was not required.

[37] Parties 287 €=206(2.5)

287 Parties
287V1 Defects, Objections, and Amendment
287k96 Waiver of Defects and Objections
287k96(2.5) k. Nompoinder of Party
Plaintiff. Most Cited Cases

Parties 287 €&==06(3)

287 Parties
287V1 Defects, Objections, and Amendment
287k96 Waiver of Defects and Objections
287k96(3) k. Nonjoinder of Party
Defendant. Most Cited Cases
The presence of necessary parties to a suit is a
jurisdictional matter and cannot be waived by the
parties; it is the duty of the plaintiff o joia all
persens who have or claim any interest which could
be affected by the judgment.

(381 Parties 287 €18

287 Parties
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2871 Plaintiffs
2871(B) Joinder
287k 17 Persons Who Must Join
287k 18 k. In General. Most Cited Cases

Parties 287 <=29

287 Parties
28711 Defendants
2871KB) Joinder
287k28 Persons Who Must Be Joined
287k29 k. In General. Most Cited Cases

An “indispensable party”™ or “necessary party” 0 a
suit is one who has an interest in the controversy io
an extent that such party's absence from the
proceedings prevents a court from making a final
determination concerning the controversy without
affecting such party's interest.

39} Parties 287 €=31

287 Parties
28711 Defendants
2871¢B) Joinder
287k28 Persons Who Must Be Joined

287k31 k. Actions for Tort. Most Cited
Cases
A plaintiff need not join all tortfeasors as
defendants in an action for damages.

[40] Torts 379 €135

379 Toris

3791 In General

379k 129 Persons Liable
379k135 k. Joint and Several Liability.

Most Cited Cases

(Formerly 379k22)
Every joint tortfeasor is liable for all damages to
which his or her conduct has contributed, and it is
no defense that these damages would not have
occurred  without the concurring misconduct  of
another person.
Svllabus by the Court
#177 1. Motions te Dismiss: Appeal and Error,
A district cowt's grant of a motion to dismiss is
reviewed de novo.

2. Pleadings: Proof. Complaints  should  be
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liberally construed in the plaintifl’s favor and should
not be dismissed for failure to state a claim unless it
appears beyond doubt that the plaintiff can not
prove any set of facts in support of the claim that
wouid entitle him or her 1o relief.

3. Pleadings. A complaint should not be dismissed
merely because it does not state with precision all
elements that give rise (o a legal basis for recovery.

4. Rules of the Supreme Court: Pleadings.
Dismissai under Neb, Ct. R. of Pidg. in Civ,
Actions 12(b)(6) {rev.2003) should be granted only
in the umwsual case in which a plantiff includes
allegations that show on the face of the complaint
that there is some insuperable bar to relief.

5. Waters: Words and Phrases. Ground water is
defined as that water which occurs or moves, seeps,
filters, or percolates through the ground under the
surface of the land.

6. Waters: Statutes. Statutory surface water
appropriation rules do not apply  to contlicts
between surface and ground water users.

7. Torts: Conversion: Property: Words and
Phrases. Tortious conversion is any distinct act of
dominion  wrongfully  asserted  over  another's
property it denial of or inconsistent with that
person's rights.

8. Waters: Preperty. A right to appropriate
surface water is not an ownership of property.

9. Waters: Property: Conversion: Trespass,
Because a surface water user does not have a
property Interest in ifs surface water appropriation
and only has a right to use, it cannot state a claim
for conversion or trespass.

H). Waters. Under the English rule of water
taw-also referred to as the absolute ownership rule-a
fandowner had absolofe ownership of the waters
under his or her land and could withdraw any
quantity of water for any purpose without hakility,
even though the result was to drain water from
beneath surrounding lands.
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11. Waters. Under what is termed the “American
rule” of water law, the owner of the land is entitled
to appropriate  subterranean or other waters
accumulating on the land, but cannot extract and
appropriate them in excess of a reasonable and
beneficial use of land, especially if the exercise of
such use is injurious to others,

*178 12, Waters: Words and Phrases, Under
the American rule of water law, the term °
reasonable use” relates to the manner in which
water is used upon the appropriator's land. The
adjacent landowners' inierests are in issue only
when the appropriator uses water in excess of the
reasonable and beneficial use of i upon his or her
land and that excess use is injurious to the adjacent
fandowner.

13, Waters. The correlative rights rule of water law
provides that the rights of all landowners over a
common aquifer are coequal or correlative and that
one cannot exiract more than his or her share of the
water event for use on his or her own land if other's
rights are injured by the withdrawal.

14. Waters. The Restatement {Second) of Torts §§
858 and 850A (1979) are ¥¥122 adopted to govern
conflicts between users of hydrologically connected
surface water and ground water.

15. Waters: Liability. A proprietor of land or his
or her grantee who withdraws ground water from
the land and uses it for a beneficial purpose is not
subject fo lability for mterference with the use of
water of another, unless the withdrawal of the
ground water has a direct and substantial effect
upon a watercourse or lake and unreasonably causes
harm to a person entitled to the use of its water.

16. Waters: Courts. Whether a ground water
user has unreasonably caused harm to a surface
water user i3 decided on a case-by-case basis. In
making a reasonableness determination,
Restatement (Second) of Torts § 830A (197T%H
provides a valuable guide, but the test i flexible,
and z trial court should consider any factors i
deems relevani.

17. Pleadings. Leave 1o amend should be granted
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liberaily when justice so requires.

18. Legislature. The Legislature is free to create
and abolish rights as long as no vested right is
disturbed,

19. Statates. Statutes which change or take away a
common-law right must be strictly construed.

20. Statutes. Any statulory construction restricting
or abolishing common-law rights should not be
adopted, unless the plain words of the statute
compel such result.

21. Waters: Statutes. The Nebraska Ground
Water Management and Protection Act does not
show either an express or implied abrogation of the
common law,

22. Administrative Law: Jurisdiction: Claims.
The primary jurisdiction docirine applies whenever
enforcement of a claim, originally cognizable in the
courts, requires the reselution of issues that have
been placed within the special competence of an
administrative  body in accordance with  the
purposes of a regulatory scheme.

23, Administrative Law: Jurisdiction. Under
the primary jurisdiction doctrine, whether the
purposes of an administrative act require that the
administrative  agency should first pass on a
question depends on whether the question raises
policy issues that should be considered by the
administrative agency in the nferests of aniformity
and administrative expertise.

24. Adminisirative faw: Jurisdiction.
Application of the primary jurisdiction doctrine
dogs not excuse the court from deciding the issue.
Instead, it delays the process pending referral of the
issues fo the administrative body for s views.

25. Administrative Law: Jurisdiction. Under
the primary jurisdiction doctrine, the controverted
gquestion and the inquiry necessary for its solution
are the determining faciors.

26.  Administrative Law: Jurisdiction. The
primary jurisdiction doctrine does not apply when a
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pure question of law is at issue.

*17% 27. Administrative Law: Jurisdiction:
Damages: Nuisances: Torts, Exercise of the
primary jurisdiction doctrine is inappropriate in
actions seeking damages for nuisance or other
common-law tort actions.

28. Parties: Jurisdiction: Waiver. The presence
of necessary parties to a suit is a jurisdictional
matter and cannot be waived by the parties: it is the
duty of the plaintiff o join all persons who have or
claim any interest which could be affected by the
judgment.

29.  Parties: Words and Phrases. An
indispensable or necessary parly to 4 suit is one who
has an interest in the controversy to an extent that
such party's ¥¥123 absence from the proceedings
prevents a court from making a final determination
concerning the controversy without affecting such
party's inierest.

30. Parties: Pleadings: Tort-feasors: Damages.
A plaintiff need not join all tort-feasors as
defendants in an action for damages.

31, Parties: Tort-feasors: Damages: Liability,
Every joint tort-feasor is lable for all damages to
which his or her conduct has contributed, and it is
no defense that these damages would not have
occwrred  without the concurring misconduct of
another persomn.

Thomas D. Oliver for appeilant.
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This appeal presents the question whether a surface
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water appropriator has a claim against a ground
water user for interference with a surface water
users’ appropriation.

Spear T Ranch, Inc. (Spear T), a surface water
appropriator, appeals a district  court order
dismissing with prejudice its complaint seeking an
injunction and damages for the loss of surface water
from Pumpkin Creek. The appellees are ground
water irrigators in the Pumpkin Creek basin,

On appeal, Spear T argues that it has stated a claim
for conversion. Injunction, or trespass. The
appellees, however, argue that any common-law
claims are abrogated by the Nebraska Ground
Water Management and Protection Act (GWMPA},
Neb.Rev.Stat. §§ 46-656.01 through 46-656.67
{Reissue 1998 & Cum.Supp.2002) (now found at
Neb.Rev.Stat. §§ 46-701 through 46-753 (Reissue
2004y, In the alternative, they argue that the
issues should be determined by the North Platte
Natural Resources District under the docirine of
primary jurisdiction,

I. BACKGROUND

Spear T filed a complaint alleging that it has surface
water appropriations on Pumpkin Creek, which runs
through  Banner and Morrill  Counties.  'The
appellees own real property in the Pumpkin Creek
basin and have imrigatton wells within the
boundaries of the basin. The complaint alleged
that the ground water imrigation wells are
hydrologically connected to  Pumpkin  Creek.

According to Spear T, the appellees’ pumping of
ground water over the 4 years preceding the
complaint drained water from Pumpkin Creek and
deprived Spear T of its surface  water
appropriations; the complaint alleged that the
appellees have continued to pump ground water and
that Spear T has been unable fo irrigate crops and
provide water for livestock. Spear T alleged that
the appellees converted its surface waler righis to
their own use without compensating Spear T and
that it would he frreparably harmed T the appellees
continued 0 use their ground water irrigation wells.
The complaint sought compensation for the value
of the surface wafer appropriations taken by the
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appellees or, in the alterpative, special damages for
the value of the water rights and other damages; it
also sought an injunction.

*182 The appellees moved under Neb. Ct. R. of
Pidg. in Civ. Actions [2(b) (rev.2003) to dismiss,
alleging that (1) the court iacked subject-matter
jurisdiction., {2) the complaint failed to state a claim
upon which relief could be granied, and (3} the
complaint fafled to join necessary parties. Without
giving its reasoning, the court dismissed the
complaint with prejudice on all three grounds.
Spear T appealed.

We initially heard oral arguments in March 2004,
After arguments, the appellees moved for additional
briefing and reargument to address the primary
jurisdiction issue. Also after arguments, 2004 Neb.
Laws, L.B. 962, was passed, which changed
pravisions of the GWMPA., We granted the
motion  and ordered additional briefing  and
argument on the following issues: (1} primary
jurisdiction; (2) primary jurisdiction because of
L.B. 962; {3) the effect of L.B. 962, if any. on the
appeal; and {4) whether the GWMPA or L.B. 962
has abrogated any common-law remedies that Spear
T might have.

II. ASSIGNMENTS OF ERROR

Spear T assigns that the district court erred when it
dismissed its complaint for lack of subject-matter
jurisdiction, failure to state a claim, and falure o
join necessary parties.

#*#3125 111 STANDARD OF REVIEW

This action involves a rule 12 motion to dismiss for
failure to state a claim and a rule 12 motion to
dismiss for failure to join indispensabie parties. In
2003, the Nebraska rules of pleading were changed
to reflect the federal rules. Thus, we apply the new
rules for notice pleading. See Neb. (1 R of Pldg.
in Civ. Actions | {rev. 2004

1121 A district cowrt's grant of a motion to dismiss
is reviewed de novo., Weeder v. Central Communily
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College, 269 Neb. 114, 691 N.W.2d 508 (2005),
Complaints should be liberally construed in the
plaintiff's favor and should not be dismissed for
failure to stale a claim unless it appears beyond
doubt that the plaintiff can not prove any set of facts
in support of the claim that would entitle him or her
to relief. Kellogg v. Nebraska Dept. of Corr. Servs.
, 269 Neb. 40, 690 N.W .2d 574 (2005).

[3H4] The federal courts have made it clear that a
complaint should not be dismissed merely because
it does not state with *183 precision ali clements
that give rise to a legal basis for recovery.
Schnedding v. Tnemec Co., Inc., 187 F.3d 862 (8th
Cir.1999). As a practical matter, dismissal under
rule 12(b)(6) should be granted only in the unusual
case in which a plaintiff includes ailegations that
show on the face of the complaint that there is some
insuperable bar to relief. See id.

V. ANALYSIS

i3] The term “surface water” encompasses all
waters found on the earth’s surface. Richard S.
Harnsberger & Norman W. Thorson, Nebraska
Water Law & Administration § 1.04 at 9-10
(Butterworth  Legal Publishers 1984). Here, the
surface water is the stream on which Spear T has
water appropriations. In contrast, ground water is
defined as * ‘that water which occurs or moves,
seeps, filters, or percolates through the ground
under the surface of the land.” 7 Id at 12, Accord
Neb.Rev.Stat. § 46-635 (Reissue 2004).

Hydrologically, ground water and surface water are
inextricably related. Ground water pumping can
cause diminished streamflows. Streamflow can
support the potential for sebirrigation. Secepage
from surface water supplies canpals, and deep
percotation of applied irrigation water from surface
projects can recharge ground water aguifers.
Hamnsberger & Thorson, supra, § 530, Water law
commentators  have colorfully  described  this
phenomenon:  “[AJ water s interrelated  and
interdependent. ¥ groundwater were red, most
streams  would bhe various shades of pink; i
groundwater were poisoned, the streams would aise
be poisoned.”” Richard 8. Harnsberger et al,
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Groundwater: From Windmills 10 Comprehensive
Public Management, 52 Neb. L.Rev. 179, 83
(1973).

{6] But Nebraska water law ignores the
hydrological fact that ground water and surface
water are inextricably linked. Instead of an
integrated system, we have two separate systems,
one allocating streamflows and the other aliocating
ground water. Under constitutional and statutory
provisions, streamflows are allocated by priority in
time. See Neb. Const. art. XV, § 6. Ground water,
in contrast, is governed by a common-law ruie of
reasonableness and the GWMPA. Moreover, the
tack of an integrated system is reinforced by the fact
that differeat agencies regulate *184 ground water
and surface water. The Department of Natural
Resources regulates surface water appropriations.
See Neb.Rev.Stat. § 61-201 et seq. (Reissue 2003 &
Cum.Supp.2004). In contrast, under the GWMPA,
ground water is statutorily regulated by each
Natural Resources District (INRD).

*%3126 The tension between the two systems has
long been recognized by commentators. See
Harnsberger et al, supra at 182 (“[gjround and
stream  diverters in Nebraska are on a collision
course which may occur sooner than most pecple
think™). That day has arrived.

1. Does Spear T Have Common-Law Claim Against
Appellees?

We begin by determining whether Spear T has
stated a claim. Spear T argues that it has stated a
claim based either on the statwfory rule of prior
appropriation of surface water or on the tort of
conversion; we reject these arguments. But as we
explain below, we determine that the common law
does recognize a tort claim by a swrface water
appropriafor against a ground water user and that
Spear T's complaint could be amended to state a
claim.

(a) Prior Appropriation

{71 As noted, under constitutional and  statutory
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provisions. streamflows are allocated by priority in
time. In its first attempt to state a claim, Spear T
relies on prior appropriation. Spear T argues that
because the water is hydrologically connected and
because it has a prior surface water appropriation, it
has priority to the water. According to Spear T, the
water is all one “stream” and, as such, Spear T's
prior appropriation takes priority over other users of
the water, including those who withdraw the water
from wunder its lands. Thus, Spear T essentially
asks this court o apply legislatively created surface
water priorities 0 ground water use without
considering  existing common-ltaw  rules. We
decline to adopt this approach for several reasons.

Fust, an application of surface water priorities to
ground water requires this court to agree with a
fegal fiction that considers the ground water to be
an “underground stream.” We take as true that the
water is hydrologically connected, but water rarely
runs in a true underground stream. See Richard S,
Harnsberger & Norman W. Thorson, Nebraska
Water Law & Administration § [.07 at *185 13-14
(Butterworth Legal Publishers 1984). Adherence
to such a view ignores reality.

Second. no statutory or case law authority supports
applying surface water appropriations io ground
water. We recognize that most legislatures in
western  states  have developed comprehensive
appropriation systems overseen by administrative
agencies. See Restatement (Second) of Torts, ch.
41, topic 4 (1979). But m Nebraska, the
Legislature has not developed an appropriaiion
systemn that addresses direct conflicts between users
of surface and ground water that is hydrologically
connected.

{8] Finally, the prior appropriation ruie that Spear T
advocates would give first-in-time surface water
appropriators the right to use whatever water they
want to the exclusion of later-in-time ground water
users, This could have the effect of shutting down
all  wells in any area where surface waler
appropriations  are  bydrologically  connected 0
ground water. Richard 5. Harnsberger et al,
Croundwarer: From Windmills to Comprehensive
Public Management, 52 Neb. L.Rev. 179, 248
(1973) {*{i]f the doctrine of prior appropriation
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[was] carried 1o Jits] jogical conclusion, all
Nebraska weils would be shut down™), This would
unreasonably deprive many ground water users.
Accordingly, we decline to apply the statufory
surface  water appropriation rules o conflicts
between surface and ground water users.

(b Conversion

[91 Next, Spear T contends that it has stated a claim
for conversion. Tortious conversion is any distinct
act of dominion wrongfully asserted over another's
propesty**127 in denial of or inconsistent with that
person’s rights. Bave v. Airlite Plastics Co., 260
Neb. 385, 618 N.W.2d 145 (2000}

[TO}[EEE A right to appropriate surface water
however, s not an ownership of property. Instead,
the water is viewed as a public want and the
appropriation is a right to use the water. As one
arficle has stated in reference to ground water: ©
Trespass is unavatlable in a typical well interference
case because a physical invasion of the plaintiff's
property is lacking. Similarly, an action in
conversion is unavailable, since the plaintiff has no
private property interest in groundwater, at least not
prior 10 capture.” Harnsberger *186 & Thorson,
supra, § 5.27 at 266-67, citing State ex rel. Douglas
v. Sporhase, 208 Neb. 703, 305 N'W.2d 614 (198})
, reversed on other grounds 458 US. 941, 102
S.Ct. 3456, 73 L.Ed2d 1254 (1982). Becausec
Spear T does not have a property interest in its
surface water appropriation and onby has a right to
use. it cannot state a claim for conversion or
trespass.

{cy Has Spear T Stated Claim Under Other
Common-Law Doctrines or, Alternatively, Should k
Be Given Leave to Amend?

Although Spear T cannot state a claim under the
statutory surface water sppropriation rules or for the
tort of conversion, this does not end our analysis.
The question remains whether it has stated a claim
under other common-law principles or if it should
be allowed leave 1o amend o state such a claim.
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{i) Review of Common-Law Rules

We begin by reviewing common-law rules that
courts have employed to adjudicate disputes
between water users.

a. English Rule

[{2] Under the English rule of water law-alse
referred to as the absolute ownership rule-a
landowner had absolute ownership of the waters
under his or her land. Therefore, the owner could
withdraw any quantity of water for any purpose
without Hability, even though the result was to drain
water from beneath surrounding lands. Prather v.
Fisenmann, 200 Neb. 1, 261 NW.2d 766 (1978).
See, also, Cline v. American Aggregates, 15 OChio
St.3d 384, 474 N.E.2d 324 (1984).

The English rule was predicated on prolection for
the property rights of landowners whose activities
resulted in ground water diversion. See, Cline v
American Aggregates. supre; Restatement
{Second) of Torts § 858 (1979) (describing English
rule). The basis for the rule has alse heen
described as a “feeling that the ways of
underground  water  were oo mysterious  and
unpredictable  to allow the establishment of
adequate and fair rules for regulation of competing
rights to such water.” State v. Michels Pipeline
Construction, Inc., 63 Wis2d 278, 290-91, 217
N.W.2d 339, 344 (1974). Thus, the English courts
adopted the position *187 that everyone was
permitted to take and use all the ground water of
which they could get possession. Jd.

Most American courts, however, have criticized the
English rule, recognizing that the rule protected
landowners from liability even when water was
diverted for malicious purposes. Maerz v. U § Steel
Corp., 116 Mich. App. 710, 323 N.W.2d 524 (1982}
, citing Huber v. Merkel, 117 Wis, 355, 94 N'W,
354 (1903). The rule has alsc been crificized
hecause, although 2 landowner theoretically had a
property right in waters beneath his or her land, the
overlving owner with the deepest well or largest
pump could conirol water that would otherwise be
avatlable to all. Maerz v, U7 5 Steel Corp, supra
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See, also, Cline v. American Aggregafes. supra;
#128Mecker v. Fast Orange, 77 N.LL. 623, 74 A,
379 (1909).

An extreme minority of jurisdictions still adhere 10
the English rule or a rule that has the same effect as
the English rule. See, Muddocks v. Giles, 728 A2d
150 (Me.1999); Sipriano v. Great Spring Waiers of
America, 1 SW.J3d 75 (Tex.1999).  These
jurisdictions refuse to apply to ground water the
rules applicable to surface water and treat ground
water as an entirely separate and unconnected
resource that may be used at will by the owner of
the overlying land. In each case, the court
recognized problems with the reasoning behind the
English rule, but in Maddocks, the court deferred to
the legislature, which was already taking some
action. Likewise, in Sipriano, a constitutional
amendment placed the regulation of water in the
legislature's hands.

erican Rule

[13] Because of disagreement with the English rule,
American courts have modified it in different ways.
Under what is termed the “American rule” of water
law, the owner of the land is entitled to appropriate
subterranean or other waters accumulating on the
land, but cannot extract and appropriate them in
excess of a reasonable and beneficial use of fand,
especially if the exercise of such use is injurious ©
others. Prather v. Eisenmani, supra.

[14] Under the American ruie, the term “reasonable
use” relates to the manner in which water is used
upont  the appropriator's  fand.  The adjacent
landowners' interests are in issue only when the
appropriator uses waler in excess of the reasonable
and beneficial use of # upon his or her land and that
excess use is *188 imjuricus to the adjacent
fandowner. Prather v. Eisenmann, 200 Neb. [, 261
N.W.2d 766 (1978, The American rule has at
times alse been referred to as a rule of “reasonable
use,” although 1t does not consider a balancing of
the parties’ inferests. Thus, one court has stated:

This {reasonable use! designation is unforfunate and
in no small measure responsible for the confusion
concerning the rule. If applied to this rule. the
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words reasonable use cannot be given their inherent
broad meaning of a use reasonable under all the
circumstances. Instead, the words must be given
the contrived meaning of a use reasonably related to
enjoyment of the land from which the waters are
taken.

Maerz v. U S Steel Corp., 116 Mich.App. at 7i5 n.
2,323 N.W.2d at 527 n. 2.

[15] Under the American rule, a person who is
deprived of surface water because of the use of
ground water by a nearby landowner will recover
only when the water was not used for a beneficial
purpose on the ground water user’s land.

¢. Correlaiive Rights

[16][17] The correlative rights rule of water law
originated in California and provides that the rights
of all landowners over a common aguifer are
coequal or correlative and that one cannot extract
more than his or her share of the water even for use
on his or her own land if other’s rights are injured
by the withdrawal, Prather v. Eisenmann. supra.
The rule first arose in Katz v. Walkinshaw, 141 Cal.
116, 70 P, 663 (1902), Under the rule, the
overlying landowners have no proprietary interest in
the water under their ground and each owner over a
common pool has a correlative right to make a
beneficial use of the water on his or her land.
Priority of use is irrelevant because in times of
shortage, the common supply is apportioned among
the landowners based on their reasonable needs.
Richard 8. Harnsberger et al., Groundwater: From
Windmills to Comprehensive Public Management,
32 Neb., **129 L.Rev. 179 (1973) ({describing
correlative rights rufe).

The principal difficulty with the correlative rights
rule is how 1o allocate the water, and courts have
approached the question in different ways. See id

For example, some courts interpret the %189
correlative rights rule as essentially the same as the
Restatement view described below. See Muaddocks
v. iles, 728 A2d 150 (Me. 1999}, Gthers view the
rule as providing apportionment in times only when
there is an insufficiemt supply for all users. See
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State v. Michels Pipeline Construction, Inc., 63
Wis.2d 278, 217 NW.2d 339 (1974).

Seme courts, however, have adopted a reasonable
use rule that combines the American rule and
correlative  rights  rule.  Under such  rules,
reasonableness is determined by both the use of the
water and the rights of other landowners. Such
cases still refer to correlative rights, but differ from
the California doctrine. See /d.

The Restatement (Second) of Torts § 858 (1979
essentiatly adopts a correlative rights rule that
altows for a balancing of many factors to determine
reasonableness. Although the rule is initially stated
in terms of “reasonable uwse” similar to the
American rule, it adds exceptions that draw on
principles of correlative rights. The Restatement
ruie finds its support in principles of nuisance law
and has been suggested as the basic framework for
well  interference  cases.  See  Richard S
Harnsberger & Norman W. Thorson, Nebraska
Water Law & Administration § 527 (Butterworth
1egal Publishers 1984,

[18] The Restatement, § 858 at 238, states in part as
follows:

(1) A proprietor of land or his grantee who
withdraws ground water from the land and uses n
for a beneficial purpose is not subject to Hability for
imterference with the use of water by another, unless
{(a) the withdrawal of ground water umreasonably
causes harm o a proprietor of neighboring land
through lowering the water table or reducing
artesian pressure,

(b) the withdrawal of ground water exceeds the
proprietor’s reasonable share of the annual supply or
total store of ground water, or

{c) the withdrawal of the ground water has a direct
and substantial effect upon a watercourse or lake
and unreasonably causes harm o a person entitled
i the use of ity water,

Although § 858 15 under chapier 41, topic 4, entitied
“Interference With the Use of Water,” 14 at 253, a
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note on that *1%0 topic’s scope shows that it is
intended to apply to water that is hydrologicatly
connected to ground water. The note states in part:
“This Topic covers the rights and liabilities of
possessors of land and others withdrawing ground
water. It also states the rules governing the rights
and iiabilities of persons using water where ground
water is  interconmected  with  the water of
watercourses and lakes.” Jd. Several courts have
adopted the Restatement approach. Cline v
American Aggregates, 15 Ohio St.3d 384, 474
N.E2d 324 (1984); Swte v. Michels Pipeline
Construction, Inc., supra; Maerz v. U § Steel Corp.,
116 Mich.App. 710, 323 N.W.2d 524 (1982).

In addition, the Restatement keeps older definitions
of ground water and swface water, but abandons
anty common-law distinctions between underground
watercourses and percolating water. Ground water
is defined as “water that naturally lies or flows
under the surface of the earth.” Restatement, supra,
§ B45 at 198, See, also, Maddocks v. Giles, 728
A2d 150 (Me.1999). Comment b of the
Restatement, supra, recognizes that ground water
*#130 may be connected to other forms of water.
The comment states: “Most ground water 18
moving in the hydrologic cyele. It originates from
infiliration of precipitation and inflow of streams; it
discharges into springs, streams, lakes and oceans.
Some ground water is sidetracked from the cycle in
closed basine where geologic formations isolate it
from recharge or discharge.” Id. at 199

Although the Restatement rule is derived from
principles of regsonable use, the rule differs from
the American rule because 1t balances the equitics
and hardships between competing users. Maddocks
v. Giles, supra. The Restatement {Second) of Torts
§ R58, comment b. at 259 (1979), notes in part:

The general rule is phrased in terms of nonliability
in order to carry forward the policy of encouraging
ground water use by permilting more or less
unrestricted development of the resource by those
who have access o it. The policy and the rule are
fstified by the fact that since most ground waler
hasins are very large and coniain vast guantities of
water, 1t is usually impossible for a single water
user 1o capture the entire supply and leave no water
for others.
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Comment ¢. at 259-60 provides: *191 Exceptions 1o
the general rule are stated in Clauses (a), (b}, and
(c) of Subsection {}). They incorporate all grounds
of liability for use of ground water recognized by
the common law  but remove some of the
restrictions  contained in those ruies of liability.
The majority “American rule of reasonable use™ ..
was phrased in terms of the overlying landowner's
right to capture ground water, limited by restrictions
on the place of use of the water. In operation this
protected small wells for domestic and agricultural
uses from the harmful effects of large wells for
municipal  and  industrial  supply.  The  first
exception 1o nonliahility, contained in Clause (1)a),
continues this protection but follows a modern
tendency to extend similar protection o cases of
harm done by unreasonably large withdrawals for
operations conducted on overlying lands.

The second exception, Clause (F)(b). imposes
liability upen a landowner who withdraws more
than his reasonable share of the common supply.
This has always been a possible outcome of a
controversy concerning ground water if the source
could be classified as an underground stream or if
the rule of correlative rights were applied. The
concept of underground streams was unscientific
and its application could be quite arbitrary and the
applicability of the rule of correlative rights was in
doubt in many states. This exception merges the
two rules and makes it possible to apportion shares
of the water in the source 1o the owners of overlying
land  whenever tofal  withdrawals  reach  such
magnitude that it is necessary to protect the share of
an individual landowner from appropriation by
others,

The last exception, Clause (1)}c), restates the
conditions for recognizing that ground water and
surface water are often closely interrelated and
should be ireated as a single source. In the past
this took many forms. Withdrawais of ground
water have been called unreasonable when they
reduced the flow of springs. A variant of the
underground stream concept has enabled the courts
to regulate some ground water as the underground
segment of a surface stream. The part of an aquiter
in contact with the bed and banks of a stream has
been called the underflow of the siream and treated
as part of *192 i, This Section substitutes a
pragmatic fest for determimng the inferconnection
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instead *¥131 of employing these doubtful and
unscientific categorizations.

Thus, under the Restatement, reasonableness of use
is determined on a case-by-case basis and many
factors can be considered; the test is flexible. The
test for reasonableness is  provided in  the
Restatement:

The determination of the reasonableness of a use of
water depends upon a consideration of the interests
of the riparian proprietor making the use, of any
riparian proprictor harmed by it and of society as a
whole. Factors that  affect the determination
include the following:

{a} The purpose of the use,

{b) the suitability of the use to the watercourse or
lake,

{¢) the economic value of the use,

{d) the social value of the use,

(e) the extent and amount of harm it causes,

(f) the practicality of avoiding the harm by adjusting
the use or method of use of one proprietor or the
other,

{g) the practicality of adjusting the quantity of water
used by each proprietor,

{(h}) the protection of existing values of water uses,
land, investments and enterprises, and

(i) the justice of requiring the user causing harm 1o
bear the ioss.

Restatement (Second) of Torts § 850A at 220 (1979

e. Common-Law Claims in Disputes Between
Ground Water Users in Nebraska

We have never been confronted with whether a
surface  water  appropriator may bring  a
common-law  claim  against the user of
hydrologically connected ground water. We have,
however, recognized that s ground water user may
bring a common-law claim against another ground
water user. We generally have stated the common
law in a manner consistent with the American rule
hlended with a role of comelative rights, For
example, we have stated:

[Tlhe owner of land is entitled to appropriate

Page 17 of 23

subterranean waters found under his land, but he
cannot extract and appropriate them in excess of a
reasonable and beneficial use upon *193 the land
which he owns, especially if such use is injurious o
others who have substantial rights to the waters, and
if the natural underground supply is insufficient for
all owners, each is entitled 10 a reasonable
proportion of the whole, and while a lesser number
of states have adopted this rule, 1t is in our opinion,
supported by the better reasoning,

Olson v. City of Wahoo. 124 Neb. 802, 811, 248
N.W. 304, 308 (1933} See. also, Merropolitan
Utilities Dist. v. Merritt Beach Co., 179 Neb. 783,
140 N.W .2d 626 (1966, Luchsinger v. Loup River
Public Power District, 140 Neb. 179, 209 NW.
549 (1941y; Osterman v. Central Nebraska Public
Power and Irrigation District. 131 Neb. 336, 268
N.W. 334 (1936), averruled on other grounds.
Wasserburger v. Coffee, 180 Neb. 149, 141 N'W.2d
738 (1966). We have also discussed, but never
applied, the Restatement, supra. Prather v
Eisenmann, 200 Neb. 1, 261 N.W.2d 766 (1978).

(i) Adoprion of Restatement for Disputes Between
Surface Water Users and Ground Water Users

Having reviewed the common-law rules, we now
consider whether we will recognize a common-law
claim for interference with surface water by the user
of hydrologically connected ground water,

Imitially, we reject a rule that would bar a surface
water appropriator from recovering in all situations.
Such a rule would #¥132 ignore the hydrological
fact that a ground water user's actions may have
significant, negative consequences for surface water
appropriators,

Instead, the common [aw should ackuowledge and
attempt (o balance the competing equities of ground
water users and surface water appropriators; the
Restatement approach best accomplishes this. The
Restatement  recognizes  that  ground  water  and
surface  waler are interconmnected and  that in
determining the rights and liabilities of competing
users, the fact finder needs broad discretion, Thus,
when appiving the Restatement. the fact finder has
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flexibility to consider many factors such as those
listed in § 830A, along with other factors that could
affect a determination of reasonable use.

Adoption of the Restatement is the modern trend.
See, Cline v. American Aggregares, 15 Ohio St.3d
384, 474 NE2d 324 *194 (1984) Siate v
Michels Pipeline Construction, Inc., 63 Wis2d
278, 217 N.W.2d 339 (1974, Maerz v. U § Steel
Corp., 116 Mich. App. 710, 323 N.W.2d 524 (1982)
. Further, commentators have recommended the
adoption of the Restatement to both this court and
the Legislature. See Richard 5. Harnsberger et al,
Groundwater: From Windmills 1o Comprehensive
Public Management. 52 Neb. L.Rev. 179 (1973}

[191{201 Accordingly, we adopt the Restaiement to
govern conflicts between users of hydrologically
connected  surface water and ground water.
Specifically, we hold:

A proprietor of land or his [or her] grantee who
withdraws ground water from the land and uses it
for a beneficial purpose is not subject to lability for
interference with the use of water of another, unless .
.. the withdrawal of the ground water has a direct
and substantial effect upon a watercourse or lake
and unreasonably causes harm to a person entitled
to the use of its water,

Restatement (Second) of Torts § B38(1)c) at 258
(1979). Whether a ground water user has
unreasonably caused harm to a surface water user i3
decided on a case-by-case basis. In making the
reasonableness  determination, the Restatement,
supra, § 850A, provides a valuable guide, but we
emphasize that the test is flexible and that a trial
couri should consider any factors it deems relevant.

[21] We digress momentarily to offer a word of
caution. Although the issue of available remedies
is not vet before us, courts should be cautious when
considering remedies for mterference with surface
water. For example, because the recharge of a
stream that hag dried up because of well pumping
could take vears, an injunction against pumping
might only serve w deprive evervone In a water
basin. Such a remedy would be unreasonabie and
inequitable. Likewise, a court can consider a
surface water appropriator’s ability 1o obtain an
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exception to stays on drilling new wells, or any
additional programs that might provide relief,

(i) Has Spear T Stated Claim Under Restatement?

Having adopted the Restaiement approach, we next
consider whether Spear T has stated a claim upon
which relief ¢an be granted. Our review of Spear
T's complaint shows that it did allege-although not
precisely-that the appellees’ withdrawal of *193
ground water has directly and substantially affected
Pumpkin Creek. However, although Spear T
alleged that it has suffered harm, it did not allege
that the appellees have unreasonabiy caused that
harm. Thus, Spear T has failed to state a claim
upon which relief can be granted.

*¥£133 [221[23] We determine, however, that Spear
T should be allowed to amend its complaint. Leave
to amend should be granted liberally when justice
so requires. Frey v. City of Herculanewm, 44 F.3d
667 {(8th Cir.1993). Accordingly, we determine
that the district court erred when it dismissed Spear
T's complaint with prejudice for failure to state a
claim.

2. Abrogation

124] Having concluded that a common-law claim
exists and that Spear T could amend #ts claim, we
turn to the appellees’ contention that by passing the
GWMPA, the legislalure has abrogated the
common-law  claim. We have also asked the
parties to brief whether 2004 Neb. Laws, L.B. 962,
has sbrogated any common-law claim.

(a) GWMPA

[251[26H27] The Legislature is free to create and
abohish rights as long as no vested right is disturbed.
Colton v. Dewey, 212 Neb. 126, 321 NW.2d 913
{1682y, But staiuies which change or take away 2
common-law right must be strictly construed. Any
stafutory  construction  resiricting  or  abolishing
common-taw rights should not be adopted. unless
the plain words of the statute compel such result,
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Macku v. Drackett Products Cop., 216 Neb. 176,
343 N.W.2d 58 (1984).

Nothing in the GWMPA expressly abrogates a
common-law claim by a surface water user against a
eround water user. Thus, any abrogation would
have to be plainty compelled by the operation of the
GWMPA.

We begin with the findings that the Legislature
made in support of the GWMPA. The GWMPA
initially states in part at § 46-656.02:

The Legislatare {inds that ground water is one of
the most valuable natural resources in the sfate and
that an adequate supply of ground water is essential
to the general welfare of *196 the cifizens of this
state and 1o the present and future development of
agricuiture in the state. The Legislature recognizes
its duty to define broad policy goals concerning the
utilization and management of ground water and fo
ensure local implementation of those goals.

Every landowner shall be entitled to a reasonable
and beneficial use of the ground water underlying
his or her land subject to the provisions of Chapier
46, article 6. and the Nebraska Ground Waier
Management  and  Protection  Act  and  the
correlative rights of other landowners when the
ground water supply is insufficient for all users.
The Legislature determines that the goal shall be to
extend ground water reservoir life to the greatest
extent practicable consistent with beneficial use of
the ground water and hest management practices.

The Legislature further recognizes and declares that
the management, protection, and conservation of
ground water and the beneficial use thereof are
essential to the economic prosperity and fuiure
well-being of the state and that the public interest
demands procedures for the implementation of
management practices to conserve and protect
ground  water supplies and to  prevent the
contamination or inefficient or improper use
thereof, The Legislature recognizes the need fo
provide for orderly management sysiems in areas
where management of ground water 1s necessary 1o
achieve  locally  determined  ground  wafer
management objectives and where available daia,
evidence, or other information indicates that present
or potential ground water conditions, including
subirrigation conditions, require the designation of
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areas®*134 with special regulation of development
and use.

{Emphasis  supphied.) The Legislature further
provided at § 46-656.05:(1) The management,
conservation, and beneficial use of hydrologically
connected ground water and surface water are
essential to the continued economic prosperity and
well-being of the state. including the present and
future development of agriculture in the state;

(2} Hydrologically connected ground water and
surface water may need to be managed differently
from unconnected *197 ground water and surface
water in order to permil equity among waler users
and to optimize the beneficial use of interrelated
eround water and surface water supplies;

{3y Natural resources disiricts already have
significant  legal authority to regulale activities
which contribute fo declines in ground water levels
and to nonpoint source contamination of ground
water and are the preferred entities to regulate,
through ground water management areas, ground
water related activities which are coniributing to or
are, in the reasonably foreseeable future, likely o
contribute o conflicts between ground water users
and surface water appropriaiors or which may be
necessary in order to resoive disputes over inlerstate
compacts or decrees, or to carry out the provisions
of other formal state contracts or agreements;

(4y The Department of Natural Resources is
responsibie for regulation of water resources and
iocal surface water project sponsors are responsibie
for much of the siructured irrigation utilizing
surface water supplies, and these entities should be
responsible for regulation of surface water related
activities which contribute to such conflicis or
provide opportunities for such dispute resolution;

(63 All involved natural resources districts, the
department, and surface water project sponsors
should  cooperate  and  collaborate  on the
wentification and implementation of management
solutions to such conflicts or provide opportunities
for mitigation or slimination of such disputes or
difficulties.

These legislative findings do not indicate an intent
i abrogate the common law. In fact. the language
that we have Halicized in § 46-656.02 indicates thal,
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at least concerning disputes between multiple
ground water users, the Legislatare was aware of
and meant o preserve the common law.

Further, if the Legislature wanted 0 preempt a
common-law claim, then the GWMPA would
contain  adjudicative procedures and remedies
designed to resolve individual disputes between
water users. But that is not the case. Instead. a
review of the GWMPA shows that it comtains
procedures meant to identify *198 areas where
water issues exist and to create gemeral regulations
10 address those issues.

To address issues involving the guantity and quality
of ground water, the GWMPA requires the NRD's
to prepare a ground waler management plan. §
46-656.12. The plan's purpose is to set out each
NRD's broad policy goals. In the plan, the NRD's
are 10 set oul their ground water supplies and needs.
In addition, the NRD's are required to set out any
proposals  for  conservatien and or  supply
angmentation. as well as any proposed management
areas. Once an NRD completes s management
pian, the Department of Natwral Resources
(hereinafter Department) reviews it for approval. §
46-656.14. If the Department denies approval, then
the NRD may either amend the pian or keep it ¥¥135
the same. It must then submit the amended or
original plan to the Department with explanations
on how the changes, if any, have met the
Department's concerns. § 46-636.15.

Once the Department has approved the management
plan or the NRD has complied with § 46-656.15,
the NRD may create a management area within the
NRD, but it is not requited © do so. The
procedures  for  creating  and moedifying 2
management area are set out in §§ 46-656.19
through 46-656.21. After a public hearing on
whether to create a management area, the NRD
must determine whether to do so. If it decides to
create the management area, then fthe GWMPA
provides that it shall adopt a control from a list in §
46-656.25. This list. howsver, is not specifically
milored o adjudicate  conflicts betwesn  ground
water users and surface water appropriators.
Instead. it coniains z list of regulatory suggestions
that can be used 1o meer an array of water issues.
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[28] In fact, the onty provision of the GWMPA that
might be construed as addressing individual
conflicts between ground water users and surface
water appropriators is § 46-636.28. But we do not
read this as abrogating a common-law claim that a
surface water user might have against a ground
water user. Under § 46-636.28(1):

if a district on its own motion or following a request
by a swface water appropriator. surface water
project sponsor, ground water user, the Department
of Natural Resources, or another state agency has
reason to believe that a management *199 area
should be designated for integrated management of
hydrologically connected ground water and surface
water or that controls in 4 management area should
be adopted to include such integrated management,
the district may utilize the procedures established in
sections 46-636.19 10 46-656.21 or may request that
the affected appropriators, the affected surface
water project sponsors, and the Department of
Natural Resources consult with the district and that
studies and a hearing be held on the preparation of a
joint action plan for the integrated management of
hydrologically connected ground water and surface
water.

Thus, under this  section, surface  water
appropriators and ground water users can request
that the NRD take action concerning disputes
arising out of hydrologically cennected ground
water.

But § 46-656.28(1) is ambizuous as to what
happens once a party requests that an NRD take
action. The statute may be read in several ways.
First, it could allow the NRD discretion o {1) use §8
46-656.19 to  46-656.2F 1w either create a
management area and adopt controfs or modify
controls in ap existing management area, (2) begin
the process for adopting & joint action plan under
the remainder of § 46-636.28, or (3} do nothing.
Alernatively, § 46-656.28(1) could be read to mean
that if the NRD concludes there is a probiem, then it
must either (1) use &5 46-636.19 w 4665621 ©
either create a management area and adopt controls
or modify controls in an existing managemeni arca
or (23 begin the process for adopting a joiat action
plan.
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But regardless whether § 46-636.28 gives the NRD
discretion or requires the implementation of a
management area, the statute does not, as the
appellees suggest, provide a surface water user with
an administrative adjudication. Instead, it provides
a method for the surface water user fo commence
administrative rulemaking. I, following a request
by the surfuce water user, the NRD chooses to
create & management plan, the goal is not to
adjudicate a specific dispute with trial proceedings,
*#136 but to develop controls to address the area’s
water problems by employing the traditional tools
of rulemaking, ie., studies and public meetings.

The same is true if the NRID begins the process of
creating a joint action plan, except that if the NRD
chooses this route. the Department is also involved.

200 Moreover, regardless of which process is
chosen. § 46-656.28 does not authorize the NRD or
the Depariment to remedy any past harm done to a
complaining party. The steps that the NRD and the
Department can take are only prospective: This is
consistent with rulemaking, not adjudication. and
further demonstrates that § 46-656.28 does not
abrogate the common law.

To the extent there is ambiguity regarding the
GWMPA, the legislative history also shows that the
Legislature did not intend for the GWMPA fo
abrogate a common-law claim. The GWMPA was
significantly revised in 1996 to  address the
relationship between surface and ground water in
response to concerns that the State of Kansas might
file a lawsuit over issues arising from the
Republican River Compact. A reading of the
history as a whole shows that the concern was
implementing a system that could reduce future
conflicts, Nothing indicates an intent for the
GWMPA to replace common-law tort actions or to
provide a procedure to address disputes between
individual parties. Instead, the inteat was to aliow
the NRD} greater flexibility to create plans in areas
of conflict and create cooperation befween the
KRI's and the Depariment when necessary, but not
o resolve specific existing conflicis. See, e.g.,
Fioor Debaie, 1996 Neb. Laws, LB, 108, %4th
Leg., 2d Sess. (Mar. 13, 1996), In the floor debate,
it was recognized that “litigation ... i§ out there, and
the lawsuits are going t happen or not happen,
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separate and apart from the legislation .. in 108"
Id. at 12772, After a discussion recognizing that a
person harmed by ground water use could sue, it
was noted that the Legislature’s goal was to mitigate
litigation, but there was no discussion of abrogating
claims. Instead, when asked about compensation
for harm, the senator introducing the bill stated:

[Thhe question of compensation s something that is
beyond this bill. The councit approached it several
times and was unable to address it. My position
has been what we need ic do now is to take care of
the conjunctive use probiem. If  there are
significant groups that are interested in talking
aboi the whole gquestion of compensation and who
should be compensated when, that's cerfainly one ['d
be willing to sit down and help organize and look
at, but you have some very compiicated questions
there.

Id. at 12816,

*201 Thus, we determine that the GWMPA does
not show either an express or implied abrogation of
the common lJaw. Although we believe the
GWMPA is a step toward reducing future confiicts
through general regulation and not an attempt ©
replace 4 common-law claim with a system of
administrative adjudication, we do not intend to
discourage the Legislature from acting in this area.
Ideally, the Legistature would develop a
comprehensive administrative appropriation system,
including procedures and remedies, to adjudicate
direct conflicts between ground water and surface
water users in Nebraska. This would be consistent
with how most legislatures in western states have
addressed  conflicts  between water users.  See
Restatermnent (Second) of Torts, ch. 41, topic 4
{1979},

(M L.EB. 962

We asked the parties 1o also address 2004 Neb.
Laws, L.B. 962, which allows further action by the
NRI¥s and the Departrment to regulate ground water
pumping®#137 and avoid overpumping i areas
where depletion of swrface water is a concern.

Although we note that L.B. 962 takes further steps
to help prevent conflicis, we do not address the
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application of L.B. 962 because the act does not
operate retroactively and, thus, does not affect this
appeal.

3. Primary Jurisdiction

Next, we consider the appellees’ argument that the
rule of primary jurisdiction requires this court to
defer to the NRD before determining the issues
presented in this appeal. The appellees’ arguments
on this issue are blurred. In their supplemental
brief, the appellees contend that this court should
defer deciding the issues presented and allow the
NRD to decide them. The appellees, however,
concede in their brief that the appeal involves
questions of law that are not subject to the primary
purisdiction doctrine. Thus, the parties appear to
agree that this court must decide what, i any, claim
is available. But the appellees argue that issues of
remedies for any given claim should be decided by
the NRD, stating:

Appellees' reliance upon the doctrine of primary
furisdiction relates more specificaily to the second
level of inguiry when evaluating the questions at
hand. That level of inguiry relates to the nature of
the remedies that are available to surface water
users (or other ground water users) when the *262
water supply in a particular basin ... is inadequate
for all of the demands. The primary jurisdiction
doctrine requires that the resolution of the technical
matters associated with the relative rights of surface
water users and ground water users be made by the
agencies that have the special competence, or
administrative expertise, to make such decisions.

Consolidated supplemental brief for appellees at 23.

[291[30} The primary jurisdiction doctrine applies
whenever enforcement of a claim, originally
cognizable in the courts, requires the resolution of
issues that have been placed within the special
competence  of  an administrative  body  in
accordance with the purposes of 2 regulatory
scheme. fn re Inferest of Bamiato, 23% MNeb. 829,
G613 NW.24 12 (2000). Whether ithe purposes of
the administrative act require that the administrative
agency should first pass on a question depends on
whether the guestion raises policy issues that should
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be considered by the administrative agency in the
interests of uniformity and adminisirative expertise,
Id.

{311[321[331 Application of the primary jurisdiction
doctrine does not excuse the court from deciding
the issue. Instead, it delays the process pending
referraj of the issues t the administrative body for
its views. See, e.g., People v. Fremomi Energy
Corp., 651 P2d 802  (Wyce.1982).  The
controveried question and the inquiry necessary for
its solution are the determining factors. fn re
Intevest of Boniate, supra.  But  of most
mmportance, the doctrine does not apply when a pure
question of law is at issue. /d.

134] Moreover, courts commoniy hold that actions
seeking damages for nuisance or other common-law
tort actions for impairment of water rights are
waditionally cognizable by the courts without
reference to agency expertise or  discretion.
Accordingly, exercise of the primary jurisdiction
doctrine is inappropriate in those cases. See, e.g.,
Freels v. Northrup, 678 S'W.2d 55 (Tenn.1984); G
& A Conrractors, Inc. v. Alaska Greenhouses. Inc.,
517 P.2d 1379 (Alaska 1974).

[35] Here, applving the primary jurisdiction
doctrine is inappropriate for a number of reasons.
First, as the appeilees admit, the present appeal
involves ssues **138 of law that are not subject to
the primary jurisdiction doctrine. The primary
issue in the action is *203 whether a common-law
claim has been stated. Such a determination 18
appropriately made by the court.

Further, to the extent the appellees contend that the
NRD should determine the remedy, the issue of
appropriate remedy is not before this court. But, if
it were, applving the primary jurisdiction docirine
would be inappropriate. The determination of facls
and award of damages, an injunction, or other
gquitable remedy for a common-law torf or equity
action is in the province of the judicial system. See
Gourley v, Nebraska Methodist Health Svs. 265
Meb, 918, 663 NW.2d 43 {20073 {ssue of available
remedies is question of law) Moreover, as we
discussed in the abrogation portion of our analysis,
there is no statatory requirement that the NRD's
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provide a remedy to a surface water appropriator
who has been denied water because of the use of
ground water. In particular, there is no statutory
authority for the NRD's to award damages. At
most, the GWMPA appears to allow the NRD's the
ability to take regulatory action to prevent fiture
conflicts, and to issue cease and desist orders to
enforce those regulations.

Moreover, policy considerations alsc make the
application of the primary jurisdiction doctrine
inappropriate. One of the principal considerations
of the doctrine is to avoid inconsistent results.
With 23 NRD's in Nebraska, all of which consist of
elected officials, applying the primary jurisdiction
doctrine would allow for the future possibility of up
to 23 different rules and remedies in Nebraska for
inferference with surface water by a ground water
user. See Nebraska Blue Book 2002-03 at 919-21.
Instead of deferring jurisdiction to NRD's who
might act inconsistently and apply differing rules, it
is better to allow the courts, which are bound by
legal precedent, to iry the actions. Because of the
questions of law involved and the lack of statutory
authority to provide ail forms of relief prayed for in
the complaint, exercise of the primary jurisdiction
doctrine is inappropriate.

4. Joinder of Parties

[36] Spear T alleges that the disirict court erred
when it dismissed for failure 1o join all necessary
parties. The appellees argue that all well users in
the Purmpkin Creck basin must be joined in the
lawsuit,

[37]{38] *204 The presence of necessary parties to
a suit is a juisdictional matter and cannot be
waived by the parties; it is the duty of the plaintiff
to join all persons who have or claim any interest
which could be affected by the judgment
Rebertson v. School Dist. No. 17, 252 Neb. 103,
5600 NW.2d 469 (1997n Helengs v. Counry of
Adams, 245 Neb. 877, 516 MW.2d I23 (19945

An indispensable or necessary party 10 4 suil is one
who has an interest in the controversy 1o an extent
that such party's absence from the proceedings
prevents a cowrt from making a final determination
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cencerning the controversy without affecting such
party's interest.  See, NebRevStat. § 25-323
{Cum.Supp.2004), Robertson v. School Dist. No.
17, supra; Calabro v. City of Omaha, 247 Neb,
035, 531 N.W.2d 541 (1993).

[39][40] A plaintiff, however, need not join all
tort-feasors as defendants in an action for damages.
Every joint tort-feasor is lable for all damages to
which his or her conduct has coatributed, and it is
no defense that these damages would not have
occurred  without the concurring misconduct  of
another person.  Baitle Creek  Stare  Bank v
Preusker, 253 Neb. 502, 571 N.W.2d 294 (1997).

We determine that all well users in the basin are not
indispensable parties who would need to be joined
to  satisty  jurisdiction. ¥*139  Accordingly, the
district court erred when it dismissed the complaint
with prejudice for failure to join necessary parties.

V. CONCLUSION

We adopt Restatement {(Secondy of Torts §§ 838
and 850A (1979) for resolving disputes between
users of hyvdrologicatly connected ground water and
surface water. Because we adopt the Restatement,
we determine that the district court erred when it
dismissed the complaint with prejudice for failure lo
state a claim. Although Spear T did not precisely
state a claim under the Restatement, it should be
provided the opportunity to amend its complaint to
state a claim. We further determine that the district
court erred when it dismissed the complaint for lack
of subject-matter jurisdiction and failure to join
necessary parties. Accordingly, we reverse, and
remand for further proceedings.

Reversed and remanded for further proceedings.
Neb.,20¢)5.
Spear T Ranch, inc. v. Knaub

269 Neb. 177,691 NW.2d 116
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